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TO OUR READERS. 

In compliance with the wishes of numer- 
ous correspondents from all parts of the coun- 
try, who complain that the price of our pub- 
lication is not suited to the pressure of the 
times, we have determined to issue it semi- 
monthly instead of weekly, at $3 per annum, 
commencing with the present number. The 
future numbers will be in type and form 
similar to those already published, and will 
be ready for delivery on the 1st and 15th of 
every month. 

We shall supply those gentlemen who 
have already paid their subscriptions until 
the present volume is complete. 











HISTORY AND PRACTICE OF 
INJUNCTIONS. 





ARTICLE I, 


Tue distinction between Law and Equi- 
ty has been clearly dtawn in the judicial 
system of England for centuries. In other 
countries, the same judge has regarded 
considerations of equity as well as those 
of law ; and the suitor’s rights, upon which- 
ever founded, have been finally determined 
in the same proceeding. 

It was very natural that our peculiarity 
in this respect should give rise to a great 
deal of discussion; nor must we be sur- 
prized if. foreign writers, who have been 
accustomed to the union of the two jurisdic- 
tions, should generally give a preference to 
that system. At first this division produced a 
serious struggle—the assertion of indepen- 
dent common law authority by common law 
judges, and that of the superior power of 
courts of equity by the holders of the 
great seal. The struggle which commen- 
ced at a very early time, has broker out 
afresh at different periods; and the effect 
of it has been to make each party careful 
in defining the rules and maxims of its 
own tribunal. While the common law- 


yers have endeavored to extend their au- !29 
15 





thority by admitting as far as they could 
venture, an enlarged application of legal 
rules ; courts of equity have had recourse 
to precedent by which they might prevent 
their authority from appearing arbitrary 
and capricious. 

In early days, when the decision of a 
casé turned entirely upon the opinion of 
an individual, or, as Selden observed, when 
all depended upon the length of the chan- 
cellor’s foot, the tribunal of course wore an 
arbitrary character; butas the jurisdiction 
advanced to maturity, the steady applica- 
tion of uniform principles and a perfect 
harmony of decision inspired the suitor 
with confidence, and created feelings of 
respect and approbation amongst the com- 
munity at large. Thus the struggle be- 
tween the two jurisdictions, somewhat 
unseemly at first and inconsistent with the 
dignity of tribunals, has ultimately tended 
to render each of them more definite, ef- 
fective and satisfactory. Lord Bacon says, 
amongst his aphorisms, “ Apud nonnullus 
receptum est, ut jurisdictio, que decernit 
secundum ezquum et bonum, atque illa al- 
tera, que procedit secundum jus strictum 
iisdem curiis deputentur; apud alios au- 
tem et diversis. Omnino placet curiarum 
separatio, neque enim servabitur distinctio 
casuum, si fiat commixtio jurisdictionum, 
sed arbitrium legen tandem trahet.’’(1) 

The cause of the separation has frequent- 
ly been the subject of inquiry. We are 
not satisfied with the opinion of some writers 
who attribute it exclusively to the love of 
arbitrary power displayed by our early 
monarchs; for had this been the sole 
cause, the proceedings at law, as well as 
those in equity, would equally have been sub- 
jected to the caprice of the king’s represen- 
tative. When, however, we observe that pro- 
ceedings at law have invariably been found- 
ed upon peculiar writs, and that those writs 
have always been framed upon certain de- 
finite principlesy we see a reason, why the 
royal authority, wien it ventured to inter- 


os 





(1) Bac, works, vol, vii. p. 448; 3 Story’s Eq. Jurs 
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fere with the course of justice, would be 
inclined to abstain from the courts of com- 
mon law. The court of the chancellor ex- 
isted in our earliest times. For a long 
period the judges, whu sat in it, were not 
men of legal education. They could con- 
sult the wishes of the crown, without vio- 
lating common Jaw maxims, and show 
gratitude to the personage from whom their 
power emanated without alarming the 
public mind. Under the name of equity 
they had the power of enforcing what they 
were pleased to recognize as the dictates 
of conscience; in other words, of giving 
complete validity to their own individual 
opinions. 

On the other hand, the judges of the 
eourts ef common law founded all their 
proceedings upon the writs which issued 
out of chancery. All classes of the com- 
munity were attached to common law 
rights. In vindication of such rights they 
sometimes took up arms. For this reason, 
interfering with the proceedings of the 
eommon law courts, involving as it did dan- 
ger to the prerogative, was not very fre- 
quently attempted. De Lolme observes, 
* The power of the courts of equity in 
England of which the court of chancery 
is the prineipal one, no doubt owes its ori- 
gin to the power possessed by this latter 
both of creating and issuing writs. When 
new complicated cases offered, for which a 
new kind of writ was wanted, the judges 
of chancery, finding that it was necessary 
that justice should be done, and at the 
same time being unwilling to make gene- 
ral and perpetual provisions on the cases 
before them, by creating new writs, com- 
manded the appearance of both parties, in 
order to procure as complete information 
as possible in regard to the cireumstances 
attending the ease; and then they gave a 
decree upon the same by way of experi- 
ment. ‘lo beginnings and circumstances 
like these the English Courts of Equity, it 
is not to be doubted, owe their present 
existence.”’(1) 

It was natural that when the application 
was made to the Court of Chancery in a 
ease, which could not be provided for ac- 
cording to the prineiples on which writs 
were framed, the court should assume the 
authority of doing justice. The exercise 
of this authority, by some person or ano- 
ther, was absolutely necessary. The 








monarch or the chancellor as his represen- 
tative, was the person at whose hands re- 
lief was prayed: and, when we bear in 
mind that the inflexible character of the 
common law, and the national attachment 
to its maxims, rendered any extraordinary 
relief in courts of common law quite un- 
attainable, we cannot help thinking that 
the chancellor assumed his jurisdiction 
upon such subjects simply because it was 
thrust upon him. 

It is worth while to mention two or three 
events in our judicial history, in which the 
struggles between the two jurisdictions 
became peculiarly vehement. Cardina) 
Wolsey, appears to have augmented the 
authority of the court of chancery to a 
very great extent : “ The jurisdiction of the 
court,” says Mr. Reeves, (2) “ was greatly 
enlarged during the time that Cardinal 
Wolsey presided there. He chose to ex- 
ercise his equitable authority over every 
thing that could be a matter of judicial in- 
quiry. At length, finding himself loaded 
with the number of petitions, often full of 
untrue surmises and frivolous complaints, 
he grew weary of attending to all these 
himself: and, therefore, as well for his 
ease at all times, as to provide persons to 
supply his place when absent on political 
avocations, he caused four courts to be 
erected by commission from the king, 
One of these was held at Whitehall; ano- 
ther before the king’s almoner, Doctor 
Stokesby, afterwards Bishop of London; a 
third the treasury chamber; the fourth at 
the rolls before Cuthbert Tunstall, who 
was then Master of the Rolls, and used, in 
consequence of this appointment to hear 
causes there in the afternoon.” 

As it was natural to expect in the arbi- 
trary days of Henry Sth, the encroach- 
ments upon the common law courts imme- 
dirtely commenced—“ The Cardinal main- 
tained his equitable jurisdiction with 3 
high hand; entertaining in one depart- 
ment or other complaints of almost every 
kind, and deciding with very little regard to 
the common law.”(3) A conflict of course 
ensued. “This conduct in his judicial 
capacity furnished grounds of accusation 
against him, when articles were exhibited 
containing an enumeration of all this great 
minister’s offences. He was charged with 
having examined many matters in chance- 
ry after judgment given at common law, 





(2) See De Lolme on the English Constitution, edit. 
1784, p. 144, 








(2) Reeve’s English Law, vol. iv. p. 368- 
(3) Ibid, p, 369. 
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and obliging the parties to restore what 
was taken under execution of such judg- 
ments. He was accused of granting in- 
junctions without any bill filed; and when 
those would not do, of sending for the 
judges and reprimanding them,”(4) 

It will be observed, that the accusation 
levelled against the Cardinal was founded 


upon the notion not that he was corrupt, 


but that he was guilty of overruling the 
common law. His conduct was held to be 
at variance with the law of magna charta. 
“nulli negabimus justitiam,” and_ still 
more with the following statute passed in 
the reign of Edward 3d.(5) “ First, we 
have commanded all our justices, that they 
shall henceforth do equal law and execu- 
tion of right to all our subjects, rich and 
poor, without having regard to any per- 
son, and without omitting to do right for 
any letters or commandment, which may 
come to them from us, or from any other, 
or by any other cause. And if that any 
letters, writs or commandments come to 
the justices, or to other deputed to do law 
and right according to the usage of the 
realm, in disturbance of the law or of the 
execution of the same, or of right to the par- 
ties, the justices, and other afuresaid, shall 
proceed and hold their courts and processes 
where the pleas and matters be depending 
before them, asif no such letters, writs or 
commandments were come to them; and 
they shall certify us and our counsel of such 
commandments, which be contrary to the 
law as afore is said.(6) 


U. S. DISTRICT COURT. 


U.S. District Court for the Southern District 
of New-York. 


Before the Hon. S. R. Berts. 
In Admiralty. 


Hitt and others v. Tue Brig Trumps, 
her tackle, &c. 


SEAMEN’S WAGES. 


On a libel being filed in admiralty on the civil side of 
the court to recover seamen’s wages, it appearing 
that the libellants had been guilty of insubordinate 
and mutinous conduct on the voyage, yet their 
having subsequently performed duty on board, and 
having aided in bringing the vessel safely into port: 
oe, that their wages should not be totally for- 
eited, 

Held, also, that where the libellants were guilty of 
such insubordinate and mutinous conduct on board 
of the vessel on the voyage, and the master had ar- 














(4) Reeve’s English Law, vol. iv. p. 369. 
(5) 20 Edw. 3. e 1. 

. (6) The articles of which this is a portion, appeared 

in the English Quarterly Review of Jurisprudecnce. 

















rested and imprisoned the libellants on a criminal 
prosecution for the offence, that they should not in 
addition to the punishment for the criminal offence 
charged against ihem, absolutely forfeit their wages 
for the voyage. 

Held, aiso, that where one of the libellants had been 
guilty of embezzling the cargo, and had abandoned 
the vessel without leave before the final relinquish- 
ment by the master of prosecuting the voyage ac- 
cording to the original contract, that he the libellant 
should not recover wages, although criminally pun- 
ished for the offence of mutinous and disorderly 
conduct on shipboard, 

Held, also, that where a suit had been brought against 
a vessel by summons or citation befure the ten days 
had expired, mentioned in the act of congress of 
1795, § 6, and the master of the vessel had neglected 
to appear upon such summons and show cause, and 
the proceedings were taken by default against the 
vessel, that the claiinants were not bound to answer 
in bar of the suit, that it had been prematurely 
brought. 

Held, also, that the respondents were bound by the 
acts of the master, and that when the master had 
arrested and imprisoned the crew on a criminal 
charge before the voyage was ended, and when one 
of the crew had been discharged on a hearing be- 
fore the magistrate from the criminal complaint, and 
the others had been committed to prison and were 
awaiting the trial, and no orders of the master had 
been given that such prisoners should reiurn to 
duty when discharged, that this worked a discharge 
of the crew from the vessel and absolved the rela- 
tionship of master and seamen. 

Held, also, that costs were in the discretion of the 
court in admiralty cases, and the cuurt in the pre- 
sent case decreed such costs as the libellants had 
actually paid to the marshal and the clerk of the 
court, but not generally in the cause. 

Held, also, that where the principles of a cause bad 
been settled by a decree upon heuring, that the libel- 
lants should recover such prospective costs gener- 
ally in the caus», as they might be put to should the 
claimants and respondents further litigate the suit. 

Held, also, that seamen might recover their wages 
and claims for short allowance on the voyage, al- 
though they had been guilty of mutinous and diso- 
bedient conduct, where they had afterwards return- 
ed to duty and been criminally prosecuted for the 


offence. 

Held, also, that although they recovered their claims 
in fullas charged in the libel, yet the court would 
grant them costs in whole or in part, according to 
the incumbrances and equities of the case. 


Tus was a libel in admiralty filed by 
the libellants against the brig Triumph for 
a balance of wages due them on a voyage 
from New-Orleans to the city of New- 
York. The vessel sailed from New-Or- 
leans in the month of March, 1841, and 
arrived at the port of New-York the 6th 
of May following. The libellants were 
seamen, and shipped for the voyage and to 
return, The first article of the libel 
stated that the libellants shipped at the 
rate of $15 per month, and signed the 
usual shipping articles. The second arti- 
cle set forth that they arrived in New-York 
in the month of May, 1841, and were dis- 
charged. 

Under this article the libellants offered 
proof, that while the vessel lay in the 
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stream in this city, in the East River, they 
were taken out of the ship by the United 
States Marshal of the Southern District 
of New-York, and committed to pri- 
son upon the complaint of the master, 
where they had remained during some 
thirty days awaiting for a trial upon a 
charge of disobedience of orders, and an 
endeavor to make a revolt and mutiny on 
board of said vessel on said voyage, and 
they claimed that in point of fact these 
acts of the master were a discharge of the 
libellants out of the service of the ship, 
and that they had been discharged if not 
in point of fact by the master, they had 
been discharged by act and operation of 
law. 

_ he third article alleged the faithful 
performance of duty, 

The fourth article alleged that on the 
voyage, the libellants had been kept on 
short allowance for 15 days, and they 
claimed double pay under the act of con- 
gress passed July 20th, 1790, § 9. 

The libel was filed upon a summons 
issued May 9th, 1841, pursuant to the act 
of congress passed July 20th, 1790, § 6; 
and it appeared the summons haying been 
served in the regular way, by leaving the 
same on board of the ship, the master ne- 
glected to appear on the return day, the 
10th of May, and the certificate of the 
judge that time was sufficient cause of com- 
plaint whereon to found admiralty process 
against the vessel was taken hy default, and 
the attachment was issued pursuant to the 
act. ; 

The master intervened by his proctor, 
and stated in the first article of his answer 
that the voyage commenced at New-Qr- 
leans on the 30th of March, 1841, that the 
libellants signed shipping articles for a 
voyage from New-Orleans to New-York, 
and back to New-Orleans, and that the 
voyage did not terminate at New-York, 

In the second article of the answer he 
set forth by way of defence, that the cargo 
of the vessel had not been discharged when 
the attachment was issued and the vessel 
arrested in this suit, and that the libellants 
had not been released from their contract 
which was in full force and effect. 

The third article of the answer set forth 
that the libellants revolted and mutinied on 
the 17th of April, on this voyage, and they 
refused to do duty and assumed the com- 
mand of the vessel in opposition to the 
will of the master, and for some time had 














the control and management of the vessel 
in Opposition to the wishes and commands 
of the master, 

The fourth article of the answer set 
forth that the libellants had plundered the 
cargo and embezzled one barrel of gin on 
the voyage. 

The fifth article of the answer set up 
the desertion of James Hill, from the vesse] 
at the port of New-York, on the 6th May, 
before he was arrested, and that he was con. 
tinually absent from the vessel from thence 
hitherto, without the consent of the mas. 
ter or any officer thereof. 

The sixth article of the answer set forth 
a denial that the libellants were put on 
short allowance, and alleged that on the 
22d of April, on the voyage, the galley 
and cooking apparatus were washed away 
in a storm, and the cooking of the vessel 
was discommoded by the perils of the 
seas. 

The cause came on to hearing. It ap- 
peared that Ward and Cook were arrested 
May 6th, 1841. Hill was arrested May 
7th, while on shore, and after he had left 
the vessel. The libellants were examined 
May 8th; on the criminal charge, before 
the committing magistrate, when Cook was 
discharged, but he had not been directed 
by the master to return to duty in the ves- 
sel, The master was present at the exam- 
ination as a witness before the committing 
magistrate, and knew that Cook was at 
large. 

Upon the argument of the cause, the 
respondents in the first point set up by 
way of defence, that the suit had been 
prematurely brought, that under the act 
of congress no process could be issued 
against the vessel under ten days, and 
that although a summons had _ been 
issued, yet the libellants had done this at 
their peril, and that the master was not 
bound to take any notice of the summons, 


but might come in and set up by way of 


defence at the hearing, that the suit had 
been prematurely brought, and therefore 
the libellants’ suit must be dismissed with 
costs, and referred to several authorities 
upon the doctrine of bringing suits before 
the right of action accrued. ‘To this 
ground of defence, the libellants’ advocate 
replied, that here was a dispute between 
the master and seamen in regard to their 
wages, and that the men were entitled to 
their rights under the maritime law at 
once,r-that they had been discharged 
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from the vessel by the acts of the master, 
and the voyage broken up, and cited the 
Act of Congress 1790, § 6. 

They further replied, that in cases of 
admiralty jurisdiction, the courts are re- 
quired to proceed according to the 
practice of the civil law, and that the 
summons is a process known to that law 
under the name of citation. See Act of 
Congress, 1789 ; 9th Cranch’s Rep. 241— 
the Madilini; and particularly referred to 
the 4th Chitty’s Gen. Prac. 143: and urged 
that the effect of the defendant not ap- 
pearing at the time, was a default and 
contempt, and that all the claimant could 
do was to contest the claim on its merits on 
the ground of payment or forfeiture. 
That by the civil law the summons or 
monition might be served personally, or 
by affixing it upon the outer door of the 
defendant’s house, or upon the church 
door. Inthe latter cases it is called a 
service vis et modis, and they cited the 
Proctor’s Practice,75 ; Betts’ Practice, 63 ; 
2d Clerk’s Practice, title 9. 

They again urged that the party re- 
spondent had omitted to make a defence 
in the first instance, and that he had 
decoyed the libellants into an expensive 
litigation, and the court would frequently 
compel a party to pay costs, although the 
libel against him was dismissed. Cited 
Dunlap’s Practice, 102; 4 Paige’s Rep. 
450; and urged that the defendant and 
respondent, in any event, ought tu pay 
the costs of this suit, which are in the dis- 
cretion Of the court. Haggard’s Eccles. 
Rep. 195; 7 Ves. Rep. 28; 2d Atk. Rep. 
552. 

No distinct averment had been made in 
the answer that the suit had been prema- 
turely brought, and for want of sucha 
special allegation the libellants could 
not be.prejudiced in this stage of the 
case, and that the respondent must an- 
swer the cause on its merits. 1 Chitty’s 
Pleadings, 474; Ware’s Rep. 455, 

The respondent’s advocates, in the next 
place, alleged that the contract of the li- 
beliants was in full force, they not having 
been discharged from the vessel, and no 
right of action having yet accrued by the 
terms of it. 

To this it was replied that Cook had 
been discharged ,by the tacit consent 
of the master, which was as good as an 
express consent, and that the acts of the 
master had discharged the, other two from 








the vessel. The respondents then urged 
that the embezzling of the cargo and dis- 
obedience of orders on 17th April, for- 
feited the wages, and cited Abbott on 
Shipping, 471. It was proved that Hill, 
one of the libellants, broached the bar- 
rel of gin on the voyage, but there was 
no evidence direct to show that Ward 
and Cook participated in it. Hill ad- 
mitted this offence to one of the wit- 
nesses, and stated that he had broached a 
barrel of gin, had taken a hand-saw and 
sawed off the hoops and passed them on 
deck, and threw the hoops and staves over- 
board on the voyage, after a large portion 
of the gin had been drunk up on buard. 

In regard to the disobedience of orders, 
it appeared that the vessel ran on the 
breakers off Cape Hatteras, by somewhat 
of negligence in the master and officers 
to watch theirsoundings. This was atthe 
eastward of the Dry Tortugas shoals, on 
the voyage from New-Orleans to New- 
York, on the 27th April. That the serf 
and breakers ran over the vessel’s deck 
and swept away the galley and cooking- 
house, and that for two or three days be- 
fore 22d April the men.had been a good 
deal on deck, much wet, up at nights, 
without any warm drink or victuals, and on 
one occasion particularly, the day after 
the vessel got off Cape Hatteras’ shoals, the 
men went below, refused to come on deck 
and do any more duty that day; that from 
that time for several days, the men had re- 
fused duty, and finally had set the captain 
at defiance, and alleged that he did not 
know navigation, aud the mate took the 
command of the vessel. A gale of wind 
came on, but the libellants generally as- 
sisted in the navigation of the vessel to 
NeW-York. 

To a question put to the mate, when he 
was asked, whether either of the libellants 
had committed a riot on board, he answered, 
Yes, they did amongst themselves. One 
of the witnesses testified, that the libel- 
lants, after the vessel ran on to Cape Hat- 
teras, appeared several times pretty drunk. 
One of the witnesses testified, that the 
captain was below when the vessel ran on 
the shoals; that the three libellants had 
previously remonstrated with the captain 
in regard to running in so near the land, 
previous to striking the shoals; that at 
Cape Florida the men remonstrated with 
the captain about running so near to Flori- 
da reef, Thelibellants’ advocate contended 
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that the master, having undertaken to pu- 
nish the men by acriminal prosecution, he 
could not now set up a forfeiture of the 
wages for the same offence. (12 Mass. R. 
570; Luscomb v. Prince, 6 Mass. R. 348 ;) 
and further urged, that vo person could be 
twice punished for the same offence ; that 
the court ought to decree payment of the 
wages under such circumstances that the 
respondent had had his election to plead a 
forfeiture of the wages, for refusal to do 
duty and for a disobedience of orders, and 
dismiss the libel with costs to the libellants, 
or to arrest them for a criminal prosecu- 
tion; that having elected to proceed by a 
criminal prosecution, that he was bound 
to abide by it, and could not avail himself 
of a plea of forfeiture. 

It appeared in evidence, that on one occa- 
sion during the voyage, when at the wheel, 
Hill had assaulted the captain who came 
aft to give an order in regard to the steer- 
ing of the vessel. 

The counsel for the respondents urged 
that Hill, one of the libellants, had evident- 
ly deserted the vessel] at New-York, and 
thereby forfeited the whole of his wages, 
and could not, in any event, be entitled to 
recover. 

The libellant’s counsel urged, that there 
could be no forfeiture after the voyage was 
ended, and that it evidently was the inten- 
tion of the master to have terminated the 
voyage at the port of New-York, inasmuch 
as he had arrested the crew in a criminal 
a and cited 1 Peters’ Admiralty 

ep. 165. 210. 253. : 

‘he respondent’s counsel ‘also urged 
that the court was bound to forfeit the 
wages of the whole of the crew for diso- 
bedience of orders during the voyage. 

To this it was replied, that the crew, on 
the 17th April, were put on short allow- 
ance of meat, and had been deprived of 
warm drink and food from the loss of the 
galley; and it further appeared, that they 
had been put on a short allowance of even 
cold water, and that their refusal to do 
duty under such circumstances, was not 
enough to forfeit their wages, especially 
when the master was prosecuting them 
criminally for this offence, and stated, that 
although the captain went below and the 
mate took command of the vessel at Cape 
Hatteras Shoals, yet they brought the ves- 
sel into port and returned to duty, Abbott 
on Shipping, p. 473; note 1, 2, p- 472. 

The respondent’s counsel cited various 








authorities to sustain the positions that 
they had advanced during the argument, 
and referred to Dunlap’s Admiralty Prac- 
tice, pp. 96, 99, and to the Act of Congress 
1790, § 5. 

Cur. ad vult. 

His Honor the Judge delivered the opi- 
nion of the court, and pronounced the fol- 
lowing decree :—This cause, having been 
heard upon the pleadings and proofs, and 
it appearing to the court that the libellants, 
James Cook and Peter Ward, were duly 
discharged from the vessel by the master 
thereof before suit brought, and it further- 
more appearing to the court that, although 
the said two libellants were guilty of insu- 
bordinate and mutinous conduct on the 
voyage in the pleadings mentioned, yet, 
that having subsequently performed duty on 
board, and aided in bringing the vessel 
safely to port, and having also been arrest- 
ed and imprisoned on the complaint of 
the master on a criminal prosecution for 
said offences, the libellants ought not, in 
addition to punishment for the criminal of- 
fences charged against them, to forfeit ab- 
solutely their wages for the voyage. It is, 
therefore, ordered, adjudged and decreed 
that the said Peter Ward and James Cook 
recover their wages due according to their 
agreement in this cause ; and unless the 
proctor for the claimants consents, that a 
decree be entered for the amount de- 
manded by the libel it be referred to the 
clerk to compute the amount of wages due 
the said libellants respectively, and report 
thereon with all convenient speed : but be- 
cause of the gross misconduct of the said 
libellants on the said voyage, it is further 
ordered and decreed, that they recover 
costs only to the amount actually paid the 
marshal in this cause, and also the expenses 
of the reference to the clerk, if such re- 
ference shall become necessary under the 
conditions of this decree. 

And it appearing to the court that the li- 
bellant Jas. Hill abandoned the said vessel 
without leave before the first prosecu- 
tion of her voyage was relinquished 
by the master, and never afterwards 
returned to duty on board, and that 
he was guilty of embezzlement of part of 
the cargo of the said vessel on her said 
voyage, it is ordered and decreed, that the 
libel on his behalf be dismissed with costs 
against him to be taxed. 

Nash and Noble, for libellants. 

Robinson and Benedict, for respondents. 
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U. S. District Court, Maine District. 


Before the Hon. A. Ware. 
In Admiralty. 
PertinciLy v. Dinsmore.— May 22, 1843. 


In a libel for a marine tort, the libellant must set 
forth in a distinct allegation, each separate and dis- 
tinct wrong on which he intends to rely, and for 
which he claimsdamages. __ 

If he intends to rely on general ill treatment and op- 
pression on the part of the master in aggravation 
of damages, it must be propounded in a distinct al- 
legation to enable the master to take issue upon it in 
his answer. 

The proofs in the case must be confined to the mat- 
ters that are put in issue by the libel and answer. 
When a master is prosecuted in the admiralty for pun- 
ishing a seaman, he may be permitted, in justifica- 
tion, or in mitigation of damages, to show that the 
seaman was habitually careless, disobedient, or 

negligent in his conduct. ; 

But in order to be admitted to this defence, he must 
set forth such habitual misconduct in a defensive 
allegation in his answer, in order that the libellant 
may be enabled to meet the charge by counter evi- 
dence. 


Tuts was a libel in personam for an as- 
sault and battery on the highseas. The libel- 
lant shipped in October, 1841, on board the 
barque Massasoit, of Bath, for a whaling 
voyage. He was, in the language of sea- 
men, a green hand; that is, it was his first 
voyage as a seaman. For the first two 
weeks he was so much affected by sea- 
sickness as to be unable to perform his 
duty. After that time he entered on his 
duties, and no difficulty, or at least none 
of a serious nature, occurred until the 
28th of November. On that day the cabin 
boy, in shaking the cabin table cloth over 
the side of the vessel, accidentally drop- 
ped it into the sea and it was lost. He 
mentioned the fact to the steward who 
told him to inform the master. The boy 
replied that he was afraid, and requested 
the steward to do it for him, who accord- 
ingly did, when the first assault complained 
of was made. The next morning the li- 
bellant was called on deck aud seized u 
to the rigging and kept so for from half an 
hour to an hour, which is the other wrong 
complained of. The material facts are 
stated in the opinion of the court. 

Sewall, for the libellant. 

Tolman, for the respondent. 

Ware, J.—This is what in the language 
of the Admiralty is technically called a 
cause of damage. It appears from the 
testimony of the libellant’s witnesses, that 
when the table cloth was lost by the boy, 








he mentioned the fact to Maxwell the coop- 
er, who advised him to mention it to the 
master. He replied that he was afraid the 
master would flog him. He then advised 
him to inform the steward and ask him to 
communicate the fact tothe master. This 
being done, the steward came on deck and 
informed the master. He was irritated 
and answered very roughly. The steward 
replied that he would pay for the cloth. The 
master answered that he wanted no other 
pay than what he tould get from his hide; 
that he had promised him a flogging, and 
that he would keep his promise. Pettin- 
gill replied that if he flogged him he 
would have satisfaction if he lived to get 
home; upon which the master struck him 
and brought him to the deck, either by the 
violence of the blows or by throwing him 
down. While down he shook him vio- 
lently, brought his knees or feet upon his 
breast, seized him by the hair with such 
violence as to pull or tear a considerable 
quantity from his head, so as to leave 2 spot 
bare, and after holding him in this manner 
for some time, allowed him to get up and 
ordered him into the cabin. 

The next morning all hands were called 
aft, and the steward was called from the 
cabin on the quarter deck. The mate was 
then directed to seize him up by both 
hands to the rigging, with his arms spread 
and extended upward to their full length, 
and as high as they could be to leave him 
standing on the deck. In this position he 
was kept for from half an hour to an hour. 
Two of the witnesses state that his shirt 
was stripped up, so that his body was left 
bare. ‘The other witnesses do not mention 
this fact, and the witnesses fur the master 
deny it. While the libellant was in this 
position the master called the attention of 
the crew to him, and walked the deck for- 
ward and back apparently in great passion, 
applying to the steward various insultin 
and degrading epithets, and observed that 
this was what he called a spread eagle, 
and that he would make an example of 
Pettingill. Except where the hair was 
torn from the head there were no marks 
of violence apparent on the person of the 
steward. For two or three days after- 
wards he complained of a severe pain in 
his head, though he was not so injured but 
that he immediately returned to the per- 
formance of his duty. The witnesses for 
the master give a more subdued and miti- 
gated account of the assault on the 28th, 
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and of the seizing up to the rigging on the 
morning of the 29th. They saw no blows 
inflicted, no stamping, or jamming with the 
knees or feet on the breast of the libellant, 
and no pulling of hair, nor did they hear 
any complaint of the steward ; but they say 
that he acknowledged his fault and asked 
the master’s pardon. But with respect to 
the cause or the occasion of the punish- 
ment there is no discrepancy between the 
witnesses. 

This is the substancé of the testimony 
so far as it applies to the allegations of the 
libel in the form in which it was originally 
drawn. But after the evidence was taken 
and the cause ready for a hearing, the 
counsel for the libellant moved for liberty 
to file an amendment to the libel. The 
amendment offered sets forth more parti- 
cularly the assaults on the 28th and 29th, 
and also contains two new substantive alle- 
gations, one of another distinct assault in 
the cabin in the evening of the 28th, and 
another of genera! ill usage and oppres- 
sive cruelty on the part of the master. 
The amendment is objected to on the part 
of the respondent. 

The court without doubt has the power 
to allow an amendment in any stage of the 
proceedings before a final decree, when 
the purposes of justice require it. Buta 
motion to amend is addressed to the dis- 
cretion of the court, and when it will ne- 
cessarily lead to delay and an increase of 
expense it will not be allowed, unless the 
court sees that substantial justice cannot 
be attained without an amendment. The 
practice of the admiralty does not insist 
on all that technical exactness in pleading, 
which is required by courts proceeding ac- 
cording to the course of the common law, 
But the libellant is required to state in 
clear, distinct and intelligible allegations, 
the whole gravamen of his complaint. He 
must set forth every material and substan- 
tive wrong upon which he intends to rely 
and for which he claims damage, in a dis- 
tinct allegation. If he intends to claim 
damages for separate and independent as- 
saults, they should be separately set forth; 
otherwise the respondent will not know 
what he hasto answer. And the proofs in 
the case must follow the allegations. It is 
not intended to be said that every circum- 
stance of aggravation attending an assault 
and battery must be minutely described, 
but when the libellant proposes to offer 
proof and claim damages. for separate as- 
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saults at different times, he is bound to se 
them out in separate allegations. And s0 
if he means to rely on general harsh treat- 
ment and continued and systematic oppres- 
sion and cruelty either in aggravation, or 
as an independent and substantive wrong, 
the libel should contain, in a separate arti- 
cle, an allegation to that effect, in order 
that the respondent may take issue on the 
roatter and prepare his defence accordingly, 
4 Mason’s Rep. 541, Orne v. Townsend, 
1 Sumner’s Rep. 390, Treadwell v. Joseph, 
Now in the libel as originally framed, 
there is no mention of an assault in the 
cabin, and yet as it is alleged in the amend- 
ment it can in no sense be considered as a 
continuation of that which took place on 
deck, nor is there any distinct charge of 
habitual ill-treatment and opression so for- 
mally set out as to give notice to the res- 
pondent that this matter would be insisted 
upon as an independent ground of dama- 
ges, or that it would be relied on in aggra- 
vation to enhance the damages for the as- 
saults particularly articled in the libel. 
The answer is drawn to meet the allega- 
tions in the libel, and consequently neither 
of these matters are put in issue. If the 
amendment is allowed the master must 
have liberty to amend his answer, and time 
must be given to produce evidence on the 
new issues presented by the pleadings. 
This will necessarily lead to delay, and in- 
volve an increase of expense, and as the 
necessity of an amendment to reach the 
whole justice of the case, if any such ne- 
cessity exists, of which I am not convin- 
ced, was occasioned by the fault of the li- 
bellant himself, in my judgment the amend- 
ment ought not to be allowed. 

The master in his answer justifies the 
assault as a necessary and proper act of 
discipline, and alleges “ that at the time, 
the said libellant was not obedient to the 
respondent’s commands, but assumed and 
took upon himself to do and act as he saw 
fit in subversion of the necessary discipline 
and subordination of the crew of said ship, 
and in a manner to destroy the objects of 
the voyage and produce mutiny ;” and he 
then proceeds to state that he gently laid 
him down on the deck and detained him 
there a short time, and on his promise to 
conduct better he was allowed to get up; 
but notwithstanding his promise be still 
manifested insubordination and insolence 
to the respondent, upon which he told him 
that he would seize him up in the rigging, 
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and that “thereupon Pettingill threatened 
and dared him to do so, alleging if he did 
that he the said Pettingill would make this 
respondent sweat for so doing ;” and that 
afterwards, on mature consideration, the 
following day he did cause him to be seiz- 
ed up for a short time in a manner not to 
produce pain or injury, and that the chas- 
tisement was mild, necessary and proper. 
Evidence has been offered by the master 
in his defence, tending to prove that Pet- 
tingill was careless and negligent in the 
performance of his duty. I have no doubt 
that evidence of general and habitual neg- 
ligence and carelessness in the discharge 
of duty, may be admitted in justification of 
punishment, when in a proper case it is 
administered to correct such habits of sloth 
and negligence, and may go in mitigation 
of damages when it does not amount to a 
full justification. The right of the master 
to correct a seaman by some kind of pun- 
ishment for habitual and systematic sloth 
and negligence, seems to result from his 
peculiar relation to the crew and the 
nature of the authority with which the 
law has entrusted him. He is invested 
with a sort of domestic authority, but it is 
of a peculiar character and of limited ex- 
tent. It has an analogy to that of a parent 
over his children, or of a master over his 
apprentice or pupil, but the analogy does 
not hold throughout. He has not the 
authority of a custos morum to correct his 
crew for general immorality of conduct. 
His power is limited to the correction of 
such delinquencies as are connected with 
the due performance of their special duties 
on board the vessel. But when the law 
imposes on the master the responsibility 
for the government of the vessel and the 
discipline of the crew, it clothes him with 
an authority commensurate with his duties 
and responsibilities. The safety of the 
ship, the comfort and health of the crew, 
and the success of the voyage depends on 
the prompt and punctual performance by 
each man of his appropriate duties, and it 
is a part of the master’s duty to see that 
these duties are performed in a proper 
manner and with reasonable diligence. It 
would seem then, that habitual sloth and 
negligence or wanton carelessness, if per- 
severed in after proper admonition, may 
be corrected by suitable punishment. 
When a seaman brings a suit for damages 





against the master for illegal and unjusti- 


fiable punishment, he puts in issue his 
16 


general conduct and character during the 
voyage, or rather enables the master to put 
it in issue. But when the master means 
to rely on such matter in justification or in 
mitigation of damages, he must set it out 
in his answer in a distinct allegation. The 
libellant has then notice of the defence 
and may be prepared to meet it. But if 
the answer contains no such defensive al- 
legation, the libellant has no reason to sup- 
pose that his general conduct for the voy- 
age is intended to be called in question. 
The evidence therefore to this point, in the 
actual state of the pleadings, is not pro- 
perly admissible. But if it were in the 
case, it is not of such a character, in my 
judgment, as ought to have a material in- 
fluence on the decision. 

How then stands the case on the evi- 
dence that is properly applicable to the 
matters in issue between the parties. The 
cabin boy lost a table cloth overboard. He 
being, from some cause, afraid to communi- 
cate the fact to the master, at his request 
the steward does it for him.— Whereupon, 
without further apparent cause, the master 
commences a violent assault on the stew- 
ard, knocks or throws him down on the 
deck, shakes and jams him violently against 
the floor with his feet or knees, and seizes 
him with such force as to tear out a con- 
siderable quantity of his hair. The only 
offence that Pettingill had committed, was 
his reply, when the master told him that 
he would flog him, that he wouldthen seek 
redress from the laws of his country. But 
this threat, as the master calls it, was not 
uttered according to his answer until after 
the assault on the deck; and it is repre- 
sented in the answer as encouraging a 
mutinous spirit in the crew and as a justi- 
fication of the punishment the next day. 
The next morning, without any further 
cause than that of avowing his inten- 
tion to seek redress when he returned, and 
as the master in his answer says for an ex- 
ample, he caused him to be seized up by 
both hands, with his arms extended, as 
the master facetiously remarked, like a 
spread eagle, and kept him suspended in 
that ignominous posture before the crew 
for from half an hour to an hour, not, it.is 
true in a manner, to causse great bodily 
pain, but exposing him to derision and re- 
dicule, and accompanying the whole with 
a copious effusion of taunting and opprobi- 
ous langnage. 

I can find in the evidence no cause for 
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this punishment except the state of irrita- 
tion into which the master was thrown, by 
the loss of the table cloth; and the pun- 
ishment was inflicted not on the boy who 
lost it, but on the steward who brought 
him the information. Pettingill might 
well say after this experience, the “ bear- 
er of ill tidings has but a losing office,” 
when he is obliged to expiate by a vica- 
rious punishment in his own person the 
offence, which he only announced as a mes- 


senger. Itisnow indeed said, by the way of 


extenuation, that the steward was habitual- 
ly remiss in his duty. But this, as has 
been before observed, was not relied upon 
in the answer and is not properly in issue, 
and from the character of the evidence 
which is offered in support of it, seems 
brought in by an after thought as a pallia- 
tion of a gross outrage that is entirely with- 
out justification. On the whole evidence 
the punishment appears to me to have 
been a wanton abuse of power without any 
cause which could operate on the mind of 
a reasonable man, and I shall award dama- 
ges to the amount of eighty dollars, with 
costs of suit. 


cement carmen a ene as Fem na ha A 
IN CHANCERY. 





Before the Hon. Lewis H. Sanprorp, As- 
sistant Vice-Chancellor of the First 
Circuit. 


LawREnce, Administrator, &c., of Brincker- 
hoff, deceased, v. Brinckernorr and 
ScHerMERHORN, E7x’rs, &c., of Brincker- 
hoff, deceased. 


D. B., having a large sum due to her for arrears of an 
annuity from the executors of A. B., died, leaving 
an instrument executed by her in the form of a 
will, by which she bequeathed the whole sum to 
three of her daughters, excluding all her other child- 
ren; and pending an appeal from a decree of the 
surrogate establishing the will, the acting executor 
of A. B., whose wife was one of the three preferred 
daughters of D. B., assumed to pay over the arrears 
of D. B.’s annuity in pursuance of her alleged will, 
retaining one-third for his wife’s share, and paying 
one-third to each of the other daughters, the two 
latter being the sole executrixes of D. B.’s will. The 
decree of the surrogate was reversed, and the will 
of D. B. declared invalid, and administration of 
her estate was granted to the complainant :—Held, 
1. That the payments made to the two daughters of 
D. B. who were executrixes, were made to them as 
her legatees, and not in their capacity as execu- 
trixes; and 2. That if otherwise, the payments 
were not made in good faith by the acting executor 
of A. B. so as to discharge him from paying the 
amount to the complainant. The defendants were 
charged with interest on the arrears. 








Sema te, that there are no executors de son tort since 
the Revised Statutes. 


ABRAHAM Brincxeruorf, of the city of 
New-York, died on the 7th March, 1823, 

| leaving a large real and personal estate, 
| He left a will, by which he bequeathed to 
| his wife Dorothea Brinckerhoff an annuity 
| of $5,000 per annum, payable half yearly, 
and appointed her executrix, and the de- 

| fendants in this suit, executors of his will, 
| One of the defendants was his son, and 
| the other his son-in-law. The executors 
| and executrix proved the will, but Mrs, B, 
| never acted except where it was necessary 
| for formality. The estate was managed 
| by James L. Brinckerhoff until his failure 
| in 1828, and from that time it has been un- 
| der the exclusive management of the de- 
fendant Schermerhorn. Mrs. Dorothea 
Brinckerhoff died on the 26th day of July, 
1834, at which time large arrears of her 
annuity were due to her and unpaid. Be- 
fore her death, she executed a paper pur- 
porting to be her last will and testament, 
by which she appointed her daughters, 
Jane Brinckerhoff and Maria Remsen, her 








| executrixes, and by which she bequeathed 
all the arrears of her annuity, which should 
| remain unpaid at her death, as follows :— 


One fourth to each of her daughters, Mrs. 
Remsen, Jane Brinckerhoff, and Lucretia 
L., the wife of the defendant Schermer- 
horn ; and the remaining one fourth to the 
sons and danghters of her deceased son, 
Peter B. The latter bequest was made 
upon the condition as to each son and 
daughter, that they should respectively re- 
lease their claims against her husband Ab- 
raham B., and her sons Abraham and 
James L. B., relative to the estate of her 
son Peter. And the share of each one who 
refused to execute such release, was to be 
divided equally between the three daugh- 
ters before named. 

Mrs. Remsen and Jane B. propounded 
this Instrument for probate as the will of 
Dorothea B., and after a contest before the 
surrogate of the county of New-York, the 
same was admitted to probate November 
Sth, 1834. It appeared, by the proofs in 
support of the alleged will, that the de- 
fendant Schermerhorn, at the time of its 
execution, procured the attendance of the 
two subscribing witnesses thereto. On the 
4th day of February, 1835, George, Ed- 
ward and Maria Brinckerhoff, three of the 
next of kin of Mrs. Dorothea B., appealed 
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from the surrogate’s decree to the circuit 
judge of the first circuit. Before the ap- 
peal, the surrogate had issued letters tes- 
tamentary to Mrs. Remsen and Jane B. 

The circuit judge affirmed the decree of 
the surrogate, March 20th, 1536; and on 
the 4th day of April, 1836, the appellants 
appealed from his decision to the chancel- 
lor. 

The chancellor reversed the decisions of 
the surrogate of the circuit judge, on the 
6th day of October, 1840, and decreed the 
alleged will to be invalid, and that Doro- 
thea B. died intestate. (8 Pazge’s R. 488.) 
On appeal from the chancellor, his decree 
was affirmed by the court for the correc- 
tion of errors in December, 1841. (26 
Wend. Rep. 325.) 

On the 9th day of March, 1842, the 


complainant was appointed administrator | 


of the estate of Dorothea Brinckerhoff. 

In the mean time, while the appeal was 
pending before the chancellor, the defend- 
ants, on the 25th day of February, 1837, 
assumed to settle and pay over the arrears 
of the annuity due to Dorothea B., to her 
three daughters, “the principal legatees 
named in her will,’ They made up the 
amount, computing interest to January Ist, 
1837, at $34,190 03, and the defendant, 
Schermerhorn, under date of February 25th, 
1837, took, on account of his wife, one- 
third of that sum with interest from Janu- 
ary Ist, 1837, out of the assets of the es- 
tate of Abraham B., and the defendants on 
the same day, paid one-third of that sum, 
with like interest, to Mrs. Remsen, and the 
other third to Jane Brinckerhoff. Receipts 
were taken from the two latter in the fol- 
lowing form : 

“ New-York, Feb’y 25th, 1837. Re- 
ceived from the executors of my father, 
Abraham Brinckerhoff's estate, the sum of 
eleven thousand five hundred and fifteen 
dollars, and twenty-four cents; and in the 
event of the failure to establish the will of 
my mother, Dorothea Brinckerhoff, 1 am 
to repay such sum as my proportion of her 
estate may be less than that amount, with 
interest. $11,515 24. Marta Remsen.” 

The receipt of Jane B. was in the same 
words, and signed by her individually. 

The complainant, after his appoinment, 
called upon the defendants for an account 
and payment of the arrears. The account 
given, being unsatisfactory to him, and no 
payment being ‘made, he filed the bill in this 
cause on the 20th day of Sept., 1842, pray- 
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ing for an account and payment. The de- 
fendants admits sufficient asset of their 
testator to pay the arrears claimed. 

On the 27th day of December, 1842, the 
vice-chancellor, on the complainant’s mo- 
tion, the defendants consenting thereto, or- 
dered the defendant Schermerhorn to pay 
to the complainant, four equal seventh 
parts of the before named $34,190 03, 
without interest. The complainant states, 
that in pursuance of this order, he received 
$19,537 16 from the defendants, on the 
19th January, 1843. It was admitted that 
Mrs. Remsen, Jane B., the defendant 
James L. B., and the wife of the defend- 
ant Schermerhorn, were each entitled to 
one-seventh of Dorothea B.’s personal es- 
tate as her next of kin. 

G. M. Ogden and W. H. Harrison, for 
the complainant. 

M. S. Bidwell, for the defendants. 

Tue Assistant Vice-CHANCELLOR.— 
An objection is made for the first time at 
the hearing, that the three daughters of 
Mrs. Dorothea Brinckerhoff, to whom the 
defendants paid the arrears of her annuity, 
ought to have been made parties defendant 
in this suit. I donot think that they were 
necessary parties. If the defendants are 
liable to pay to the complainant the money 
which those persons have received, it is 
because the payment to them was unau- 
thorized, and did not discharge the de- 
fendants. The complainant, in such a case, 
is entitled to reclaim the money from the 
defendants, and is not bound to litigate 
with the wrongful recipients of the fund. 

The complainant insists, that the pay- 
ment in question was made by the defend- 
ants in their own wrong, and that they are 
not discharged by it from paying the same 
amount to him with the interest. It is not 
claimed by the defendants that they are 
relieved from accounting to the complain- 
ant; but they submit to the court—first, 
that the payment in question was autho- 
rized, and discharges them pro tanto; and 
second, that, if otherwise, they should not 
be compelled to pay to the complainant 
the three-sevenths of the sum paid by 
them to the three daughters, to which three 
sevenths they are entitled as next of kin of 
the intestate. 

First. Was the payment in question 
made to the daughters as executrizes of 
Dorothea B.? The defendants’ counsel 
conceded that the sum retained by Mr. 
Schermerhorn for his wife’s one-third of 
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the arrears, was not paid to the legal re- 
presentatives of Mr.B. The complainant 
is entitled to receive that portion, unless 
Mr. S. can retain a part of it as next of 
kin. I am satisfied that the payments to 
Jane Brinckerhoff and Mrs, Remsen were 
not made to them in their representative 
capacity, but as legatees. The defendants 
assume to distribute the arrears of Mrs. 
Dorothea B.’s annuity, according to her 
alleged will. Why they omitted the sons 
and daughters of Peter Brinckerhoff does 
not appear. But excluding those children 
they divided the amount into three parts, 
and paid one-third to each separately. Not 
the whole to the two excutrixes, nor to 
either executrix. They took a separate 
receipt from each of the two legatees to 
whom payment was actually made. The 
receipt of each was signed individually, 
and not as executrix, and neither receipt 
purports to be givenin that capacity, and 
they severally agreed to refund in the event 
of their mother’s will being declared in- 
valid. Indeed, the receipts do not express 
that the payments were made for the ar- 
rears of the annuity. Finally, the defend- 
ants do not, in their answer, affirm that 
the payments to Mrs. Remsen and Jane B. 
were made to them as executrizes: and 
those ladies, although examined by the de- 
fendants to prove the fact of the payment, 
do not testify that the payments were made 
to them in their representative capacity. 
They were interrogated as to the capacity 
in which the defendants made the payments 
to them, and they answer that it was as 
executors of their father. The depositions 
are also silent in regard to the payments 
being made for the arrears in question ; 
and it is not clearly shown by any evidence 
in the case that they were made on that 
account. In the next place, assuming that 
the payments to Jane B. and Mrs. Remsen 
were made to them as executrixes of their 
mother, were they made under circum- 
stances which discharge the defendants ? 
I cannot agree with the complainant’s 
counsel, that an appeal from a surrogate’s 
order, admitting a will to probate made 
after the will is recorded, and letters testa- 
mentary are issued, stays all proceedings 
of the executor, or renders the payment 
of a debt to him invalid, if the order be 
subsequently reversed. The provision re- 
lied upon (2 R. S. 66, § 55) does not in 
terms arrest the execution of the will un- 
less the appeal is taken before the probate 
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or recording thereof. And a previous 
section of the statute (2 R. S. 61, § 29) de- 
clares, that the probate shall be conclusive 
evidence of validity of the will until re. 
versed on appeal, or revoked, or the will 
be declared void by a competent tri- 
bunal. 

The mischiefs anticipated, if executors 
were allowed to proceed, pending an ap. 
peal from a decree establishing a will, could 
not occur if reasonable diligence were ex- 
ercised on the part of those interested in 
the estate. By a prompt appeal probate 
may be stayed. The statute affords an 
opportunity to exact security if there be 
any doubt of the executors responsibility. 
And if subsequent events render the estate 
unsafe in his hands, it makes provision for 
compelling him to give security, and super- 
sedes him in default of his compliance, (2 
R. 8.70, 72, § 6,8.) Payments made bya 
debtor in good faith to an executor having 
letters testamentary not revoked, are made 
under the sanction of a court having com- 
petent jurisdiction to discharge the obli- 
gation, this has been held in the case of a 
forged will, (Allen v. Dundas, 3 T. R. 125.) 

Still in the case before me, the pay- 
ments do not appear to have been made 
with that good faith which is indispensable 
to their validity. The acting executor of 
Abraham B., was one of the parties con- 
cerned in litigating the validity of Mrs. 
Dorothea B.’s will, and having a co-equal 
interest with her executrixes in sustaining 
it. If the will were valid, his wife would 
receive one-third, (or one-fourth if Peter 
B.’s children released ;) if invalid, she 
would be entitled to only one-seventh of 
the annuity in question. And although 
Mr. Schermerhorn was not in form a party 
to the appeals relative to the validity of the 
will, the inference from the circumstances 
of the case, is irresistible, that he was fully 
informed of their existence and their pro- 
gress. There is no evidence before me 
showing any particular cause for making 
those payments in February, 1837. The 
reason assigned in the answer is, that the 
executors were then in funds. But the 
only accession of funds there detailed was 
from the sale of property consequent upon 
the death of Mrs. B., and which probably 
took place soon after that event. And re- 
garding the point either as it is presented 
by the answer or by the evidence, I am at 
a loss to perceive any occasion for the pay- 
ments in question in February, 1837, when 
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the appeal had been pending nearly a year 
before the chancellor, which did not exist 
in January, 1835, after the probate of Mrs. 
B.’s will, and before any appeal was taken. 

Without imputing to the defendants any 
improper motive or conduct in making the 
payments, I must hold that they are not a 
discharge to the defendants, nor any bar to 
the relief sought by the complainant. In 
coming to this conclusion, I have not relied 
upon the order made by the vice-chancel- 
lor in December last. In the absence of 
any opinion of the vice-chancellor, and the 
order itself appearing to have been made 
on a motion not litigated, it can scarcely 
be relied upon as decisive of the defend- 
ants’ liability ; and it may have been assent- 
ed to either as a compromise or as a con- 
cession of right. 

The complainant claims interest on the 
balance of the annuity due January 1, 1837, 
as stated by the defendants, previous to 
their payment to the legatees of Mrs. 
Dorothea B. There is no doubt but that 
the complainant is entitled to recover inte- 
rest on each semi-annual arrear of the an- 
nuity, (Marshall v. Thompson, 3 Munf. 
Rep. 412; Glen v. Fisher, 6 J.C. R. 33; 
Birdsall y. Hewlett, 1 Paige, 32.) Nor can 
I imagine that any injustice will be done 
to the defendants by charging them with 
interest on the balance stated on the 1st 
of January, 1837. They secured to them- 
selves the re-payment of the interest as 
well as the principal from Mrs. Remsen 
and Jane Brinckerhoff. And in reference 
to Mr. Schermerhorn’s one-third part, hav- 
ing mingled it with his own funds, he 
should pay interest without regard to the 
probability of its having been made pro- 
ductive in his hands. (De Peyster v. Clark- 
son, 2 Wend. 77; Kellett v. Rathbun, 4 
Paige, 102; Garniss v. Gardner, 1 Eden 
Ch. Rep. 128.) If no such payments had 
been made by the defendants’ having re- 
tained the funds in their hands, they would 
be chargeable with interest at the suit of 
the next of kin. (See Stephens v. Van 
Buren, 1 Paige, 479.) And the complain- 
ant as a legatee recovers interest as an in- 
cident by strict right. 

It was well said on the argument that 
manifest injustice will be done to such of 
the next of kin of Mrs. B. as did not par- 
ticipate in the distribution made by the de- 
fendants in February, 1837, unless interest 
is paid on the balance then divided. It 
can scarcely be doubted, that the parties 





who then received the funds, have been 
benefitted by it more than the simple inte- 
rest for the six years during which it has 
remained in their possession. The de- 
fendants must pay interest on the sum of 
$34,190 03 from the first day of January, 
1537, less the interest on $19,537 16 from 
January 19th, 1843. 

It was strenuously urged on the part of 
the defendants, that inasmuch as there 
were no debts outstanding against Mrs. B., 
the defendants Schermerhorn, Mrs. Rem- 
sen, and Jane B., ought not to be compel- 
led to pay over to the complainant that por- 
tion of the sum to be decreed to him which 
would be returned to them as the next of 
kin of the intestate Mrs, B. And the case 
was considered analogous to the recoup- 
ment of a debt paid by him in an action 
against an executor de son tort, ( Whitehall 
v. Squire, Carth. 104.) 

The presumption from the lapse of time 
is quite strong that there are no outstand- 
standing debts of Mrs. B., but there is no 
proof on the subject. 

The Revised Statutes have virtually abo- 
lished executors de son tort. (2 R. S. 81, 
§ 60, 449, § 17.) It does not appear that 
an executor de son tort was ever permitted 
to recoup for payments which he assumed 
to make to legatees, or to next of kin. 
And under the provisions of the Revised 
Statutes, to which I have just referred, it 
is very doubtful, whether evidence of the 
payment of debts would be permitted in 
an action against the tortious intermeddler 
who was formerly designated executor de 
son tort. The spirit of our present laws 
of administration is against such allowance. 
It is not necessary for me to determine 
that question. In this instance the com- 
plainant recovers of the defendants, not as 
executors de son tort of Mrs. B., but as 
debtors to her in her life-time. I cannot 
say that the objection to the complainant’s 
receiving his commissions on this portion 
of the amount decreed, assuming that 
there are no outstanding debts of Mrs. B., 
is well founded, or. strengthens the claim 
for recoupment by the defendants. I am 
to infer that he has given security for the 
large amount in controversy here, and he 
has coerced its payment by a contested 
suit in this court. Having regard to these 
considerations, the one per cent. to which 
he will be entitled on the three-sevenths of 
the fund, does not appear to be an undue 
compensation. And it should be borne in 
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mind that the rate of compensation to ad- 
ministrators, provided by law, was de- 
signed to make up in the instances of re- 
ceipts, without hazard or trouble, for the 
many cases where time and services would 
be bestowed without any reward. I feel 
confident that the complainant will not 
subject either of the legatees under Mrs. 
B.’s will to any unnecessary difficulty or em- 
barrassment in the payment of the amount 
decreed in this suit. And with the assent 
of his counsel it may be made a part of 
the decree, that on the three legatees un- 
der the will, executing bonds as next of 
kin, in the usual manner, and discharging 
their claims to their respective distributive 
shares in the estate, the defendants shall 
be relieved from paying to the complain- 
ant such sum as the three would be en- 
titled to receive from the complainant on 
a distribution of the fund in question. 

In reference to costs. The complainants 
did not urge the payment of costs by the 
defendants, de bonis propriis. He will be 
allowed his costs to be paid by the de- 
fendants out of the estate of the testator. 











SUPERIOR COURT. 





Before the Hon. Samvet Jones, C. J., and 
Judges Oakiey and VANDERPOEL. 


Funcx et al. v. MertAN and Benarp. 
May 22, 1843. 


Where A. and B. purchased goods at Havre, and or- 
dered them to be consigned to C. and D. of New- 
York, and a part thereof was delivered to C. and D. 
and the remainder was sent to the public store, and 
it appeared on such delivery, that the bill of lading 
was given to C. and D. on the understanding that it 
was to be delivered to B., on a settlement for the 
goods, and that the goods were ultimately delivered 
to A. and B., who afterwards failed, leaving the 
freight unpaid.: Held, that C. and D., to whom the 
-— hi consigned , were liable to the payment 
thereof. 


AssumpsitT. At the trial before Jones, 
C. J., in October, 1842, it appeared that 
this action was brought for the freight on 
nineteen packages brought in the packet 
ship Baltimore from Havre to New-York, 
consigned to the defendants. A small 
part of them were delivered from the ship 
to Messrs. Mainon and Bonnay, at the re- 
quest of the defendants. The remainder 
were sent to the public store. It also ap- 
peared, that the plaintiffs were owners of 
the ship Baltimore, that Hincken, (one of 





the agents of the Havre packets,) made 
out and caused to be presented to defend- 
ants, a bill of freight for the goods in ques- 
tion, that this bill was included in a bill 
for other goods received by said defend- 
ants by the same vessel, that at the request 
of defendant Merian, a new bill for the 
goods was made out against Mainon and 
Bonnay, and frequently presented to 
them, that they premised to pay, but post- 
poned payment from time to time, and 
that they subsequently failed. It further 
appeared that the goods in question were 
purchased by Mainon and Bonnay from a 
house in France, that the defendants had 
no interest whatever in them, that they 
were forwarded to Mainon and Bonnay 
through the defendants, in order that Bon- 
nay might secure the payment of the price 
of the goods, that this was the course usu- 
ally adopted with respect to Bonnay’s 
goods coming through the hands of the 
defendants, that the invoice of the goods 
was always made out to Mainon and Bon- 
nay, and the bill of lading was sent to the 
defendants to be transferred to Bonnay 
upon a settlement for the price of the 
goods, that these goods were entered, and 
the duties paid by Bonnay; that Bonnay 
had in all cases received from the agents 
of the Havre packets, the bill for freight 
for goods forwarded through the defend- 
ants, and that said Bonnay promised to 
pay those bills, but was unable to do so. 
The learned judge charged the jury, that 
the defendants were liable for the freight 
unless they should find that an express 
contract was entered into by the plaintiffs, 
to look to Mainon and Bonnay for the same, 
and to absolve the defendants from their 
obligation in the premises. The jury re- 
turned a verdict for the plaintiff, with lib- 
erty to apply. 

Motion was now made for a new trial. 

W. W. Van Wagenan for defendant, 
relied on the following points : 

First. That the ship owner is entitled 
to recover his freight from the endorsee of 
the bill of lading who receives the goods, 
as it is the receipt of the goods which 
creates the obligation for the freight ; and 
he likewise may enforce his lien against 
the goods themselves, notwithstanding they 
may have been deposited in the public 
store, (Abbott on Shipping, Story’s ed.) 
285, and the cases there cited and comment- 
ed on. Ward v. Felton, 1 East, 507 ; Cock 
v. Taylor, et al,'13 East, 399 (overruling 
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Artaza vy. Smallprice and the Theresa 
Bewitta,) Task et al v. Duval, 4 Wash. 
C. C. R. 184.) 

Second. One is not liable simpliciter as 
consignee, and an agent without interest 
in the goods, is not responsible for freight, 
(Ward v. Felton, 1 East, 507; Coleman v. 
Lambert, 5 Mee. & Wels. 503; Amos et 
al v. Temporly, 8 ib. 798.) 

Third, In the case of a general ship, 
where goods are shipped under a bill of 
lading in the usual form, and are not for 
the account of the shipper, it is the duty 
of the master to endeavor to obtain his 
freight from the party who receives the 
goods, and if he part with the goods with- 
out receiving freight, no other party is res- 

onsible for it. (Drew v. Bird, 1 Mood. 
and Mal. 156; Barker v. Havens, 17 Johns. 
R. 237,) otherwise where there is a char- 
ter, (Shepherd v. De Bernales, 13 East, 
569.) 

Fourth. Where the consignee endorses 
the bill of lading, and goods being deliver- 
ed to the endorsee, the ship owner charges 
him in his books with the freight, he ac- 
cepts the endorsee as his paymaster, and 
cannot afterwards have recourse against 
the consignee. (Sir John Tobin v. Craw- 

Jord, 5 Mee. & W. 235; same case on writ 
of error to the Exchequer Chamber, 9 Mee. 
& W. (Pt. 5) 716.) 

Zabriskie for the plaintiffs, contra.— 
First. The consignee to whom goods have 
been delivered in accordance with the bill 
oflading, or the known custom of the port, 
is liable for freight. (Kent’s Com. vol. 3, 
p. 219, 221, and 222, (4 ed.) Artazav. 
Smallprice, 1 Esp. N. P. C. 24; Roberts 
v. Holt, 2 Shower, 443; Ward v. Felton, 
1 East, 507. Cock v. Taylor, 13 East, 399. 
Abbott on Shipping, p. 286, (ed. of 1829.) 

In this case the goods were delivered 
into the public store under general order 
to discharge the ship, and such delivery 
was compulsory on the ship. (Jngersoll’s 
Digest, p. 255, § 1121.) 

And they remained in the public store in 
the constructive possession of the defend- 
ants a period of three months, before the 
bill of lading was endorsed over by de- 
fendants. 

Second. The defendants can only be dis- 
charged from payment of the freight by 
showing, 

1, That they refused to receive the 





goods, and gave notice of such refusal to 
the shipowners or agents. 

2. That an express contract was entered 
into between the plaintiffs and the defend- 
ants, discharging the defendants from their 
liability, which does not appear. 

Up to the time of the endorsement of the 
bill of lading, the defendants could have 
maintained an action of trover, to re- 
cover possession of the goods. (Van Bus- 
kirk v. Purvinton, 2 Hall. 561.) 

There is no authority, or color of authori- 
ty in the books to show that a consignee 
is not liable for freight. There can be 
no privity of contract between a car- 
rier and an endorser of the bill of lading. 

Per Curiam.—This was a suit brought 
by Funck and others, for freight of goods 
imported for the benefit of a house in this 
city, if said house complied with the con- 
tract made for their purchase. The goods 
instead of being consigned to the house 
who ordered them, were consigned to de- 
fendants, in order that they might have 
control over them, so as to secure payment 
—some of the goods were delivered to the 
party who had ordered them, but the great 
bulk of them were sent to the public store, 
where they remained some months, and 
were finally delivered to the party who 
ordered them. But the freight was not 
paid, and this suit was brought to recover 
it. Testimony was offered to show that 
the bill for the freight of these goods, was 
included in a bill for the freight of other 
goods, sent to the defendants on their own 
account; and that at their request, sepa- 
rate bills were made out for the freight 
of these goods thus consigned them, and 
their own goods. 

We think, that the defendants are liable 
under the circumstances of this case, for 
the freight. The consignees in a bill of 
lading, are ordinarily the parties to pay the 
freight, and in most cases are bound to do 
it. It is true that the receipt of the goods, 
is what makes the party liable ; and in this 
case we think the delivery of the goods 
and their remaining at the custom-house 
subject to their control, does amount on 
the part of the defendants to a receipt of 
the goods, within the meaning of the law ; 
and that they are chargeable as being the 
recipients of them in point of fact. We 
therefore, deny motion for a new trial. 

New trial denied. 
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Luglish Cases. 


IN CHANCERY. 





Before Lord Chancellor Lynpuurst. 
Scorr v. Mitne.—Fed. 15, 1843. 
SETTLED ACCOUNTS—ACQUIESCENCE: 


The court will not entertain a bill to re-open part- 
nership accounts after long acquiescence, and 
when the party who could best xplain them is dead. 


Tis was an appeal from a decree of 
the Master of the Rolls, (Lord Langdale,) 
dismissing the plaintiff’s bill, filed for ac- 
counts of partnership transactions. The 
partnership commenced in 1506, between 
father and son. The son died in 1509, 
leaving a widow, who continued in the 
partnership till 1812, when the father, the 
surviving partner, rendered a full account 
up tothattime. There were outstanding 
debts which made it necessary to render a 
subsequent account. The bill was filed in 
1834, by the personal representatives of 
the son against the personal representa- 
tives of the father, for the purpose of re- 
opening the accounts that were rendered 
in 1812. The Master of the Rolls con- 
sidering that account as settled refused to 
disturb it, and dismissed the bill. 

Mr. Bethell and Mr. Wood, were heard 
in support of the appeal. Mr. Trimey 
and Mr. Elison, contra. The case was ar- 
gued with great ability in June term, and 
stood over for judgment. 

Tue Lorp CuHancettor.—The bill in 
this case was filed for an account of part- 
nership transactions. The partnership 
commenced in 1806, between father and 
son. The son died about two years after, 
that is in 1808 or 1809, and the interest of 
his widow continued in the partnership 
for another year. Shortly after the com- 
mencement of the partnership, the son 
married, and then paid into the business 
$500, for which he was to have 5 per cent. 
interest. In 1812, the father rendered an 
account of the partnership transactions. 
The widow had then married Mr. Scott. 
The surviving partner, the father, lived till 
1834. No complaint was made during 
twenty-two years of the amount rendered 
in 1812; but two years after his death, ap- 
plication was made to his widow, a retired 
old lady, who evidently knew very little of 








the matter. In consequence of what she 
mentioned this bill was filed. The first 
question is, can the bill be sustained? [ 
am of opinion it cannot. In the first place, 
is the account right? It was an account 
most regular in form, quite a business-like 
account, and regularly balanced. It show.- 
ed that there was then an outstanding debt 
due to the partnership, of £2000. The 
capital of the son—that first, given him by 
his father, and put in the business—with 
the £500 brought in after the son’s mar- 
riage, were deducted from the partnership 
fund, leaving a balance of £3800. Nothing 
could be more regular or correct than this 
account on the face of it. 

A second account was rendered after- 
wards — becoming necessary in conse- 
quence of the outstanding debts. That 
account also appeared quite regular and 
correct. But it was said in argument that 
no particular items were given. It is true 
there were not, but it was open to the par- 
ties interested to inspect the books, and 
see that the items correspond with the sums 
stated in the account. No complaint hav- 
ing been,made for twenty-two or twenty- 
four years, I take it that the parties ac- 
quiesced in these accounts; and after so 
long a lapse of time, and the death of the 
party who could best explain them, a bill 
of this sort to re-open them cannot be sus- 
tained. The inability of the surviving 
partner’s widow to give any explanation 
of what passed in 1812, ought not to make 
any difference. It was said there was an 
error on the face of the account, no inte- 
rest being allowed for the £500. If there 
was an error on the face of the account, 
the party ought to have seen it and applied 
to correct it long ago. But I doubt whe- 
ther there is that error. The surviving 
partner might have included that item un- 
der another head of charge. On these 
grounds, | think, the general account can- 
not be now opened; but I agree with the 
Master of the Rolls, that there must be an 
inquiry as to the still outstanding debts, 
and, on the whole, his order is to be af- 
firmed with costs. 











SUPREME COURT. 

On Saturday, the 23d of May last, 
Thomas T. Greasley was licensed to prac- 
tice as an attorney and counsel of the Su- 
preme Court of this State. 








